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his banker by delaying to call for his deposit more than six years 
from the time when he placed the money in bank. And we think 
such a doctrine would be alike impolitic and unjust. 

The judgment for the defendants, non obstante veredicto, must 
therefore be reversed, and judgment entered on the verdict for the 
plaintiffs. 

Judgment reversed, and judgment on the verdict for the 
plaintiffs. 



In the Supreme Court of Pennsylvania. 

WM. II. DENNY AND THE EXCHANGE BANK. OE PITTSBURGH VS. ELECTA 

LYON.' 

1. A general power of attorney to transfer bank stock, as collateral security for a 
debt, executed with a blank for the name of the transferee, is made specific by 
the attorney inserting a particular name — and he cannot afterwards erase that 
name and insert another, and transfer the stock to the name last inserted. 

2. The practice of executing powers of attorney and other instruments under seaj, 
with blanks to be filled up afterwards, commented on and disapproved, and their 
general validity doubted. 

3. Where collateral security had been pledged by a mother for the debt of her son, 
which debt was a note drawn by the son and endorsed by another, who was part 
owner of a steamboat with the son, and in a suit between the creditor and the 
mother in regard to the collateral, the creditor released the endorser to make 
him a witness, held, that the release of the endorser released the collateral secu- 
rity for the debt. 

Appeal from the decree of the District Court of Allegheny 
County. In Equity. 
Shaler and H. B. Wilkins for. appellants. 
Hamilton and Acheson, contra. 

The opinion of the Court was delivered at Harrisburg, May 6, 
1861, by 

Woodward^ J.— This bill was filed to compel Dr. Denny and the 
Exchange Bank to re-transfer to the plaintiff twenty-eight shares 
of the capital stock of the, said bank, which the plaintiff alleges 
she loaned to her son, Martin S. Lyon, for the purpose of pledging 
them, under a power of attorney, executed, by her in blank, as col. 

1 We are indebted to the Pittsbnrg Legal Journal for this case. — Eds. Am. Law Reg. 
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lateral security for a debt which he owed to Preston & Wagner. 
That debt having been paid, Mrs. Lyon reclaims her stock. 

The respondents deny that the stock was loaned to Martin to be 
pledged for the debt of Preston & Wagner, or any specific debt, 
and allege that it was loaned to him for the purpose of raising 
money, generally, to assist him in carrying on his business ; and 
that after his debt to Preston & Wagner had been paid, he obtained 
a new loan on the credit of this stock from Nancy Harding, through 
Dr. Denny, and that Annie R. Aspinwall having purchased the 
loan and all its securities of Mrs. Harding, the stock is now held in 
trust for her until the debt is paid. 

There is no doubt that Martin S. Lyon made this second pledge 
of the stock for the purposes alleged in the answer, but there is no 
evidence that he did it with the knowledge or consent of his mother. 
The question, therefore, becomes very material, whether she, in the 
first instance, placed this stock in his hands to be hypothecated to 
Preston & Wagner specifically, or to be used generally for obtain- 
ing money in the market as his necessities might require. Her 
son, Thomas Lyon, who was the subscribing witness to the power 
of attorney, swears that " the certificate of stock and power of 
attorney were delivered to M. S. Lyon for the purpose of using 
said stock as collateral security for the payment of a certain note 
held by Preston & Wagner against the owners of the steamboat W. 
H. Denny, and for no other purpose." The witness explains that 
of that boat his brother Martin was part owner — that Preston & 
Wagner, who had furnished the engine, required security for their 
debt — that the debt was put into the form of a note drawn by Mar- 
tin S. Lyon, and endorsed by Wm. Noble — and that the mother's 
stock was to be transferred as collateral security for the note. To 
the same effect is the testimony of Martin himself. And what cor- 
roborates these witnesses with considerable force is the fact that 
Dr. Denny filled up the blank in the power of attorney with the 
names of Preston & Wagner. It may be, as is alleged, that he 
did not know when the power of attorney was first delivered to 
him — that the purpose of it was to secure Preston & Wagner, but 
he must have understood this purpose before the transaction was 
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consummated, else why did he insert their names? As executed 
by Mrs. Lyon, the power authorized Dr. Denny, as her attorney 
in fact, to transfer her stock to anybody, but as filled up by him, 
it was a special power authorizing him to transfer it to Preston & 
Wagner. 

Such proof goes very far to sustain the allegation of the bill, 
that the complainant parted with her stock only for the purpose of 
securing Preston & Wagner, and that Denny understood this pur- 
pose. 

And yet, we have to look at the palpable fact that a mother gave 
her son in business a letter of attorney, directed to Dr. Denny, 
authorizing him to transfer her stock to any name that might be 
inserted — that the son first pledged it. to Preston & Wagner, and 
then caused the attorney in fact to borrow more money on it, and 
to pledge it to himself as agent of the lady creditors above named. 
What if the original purpose was to secure Preston & Wagner, was 
not this giving a son an opportunity to obtain money on false pre- 
tences ? How could she know the power of attorney would be used 
only for the benefit of Preston and Wagner, or for them at all ? If 
she meant it only for. them, why did she not say so ? May a lady 
put her stock, with a blank power of attorney, into market, and 
when she finds it transferred bona fide to secure a creditor who ad- 
vanced money on the faith of it, come into equity and have the 
transfer cancelled on the ground that that was not the creditor 
whom she meant her stock should protect ? 

That must be regarded as very poor ground for equitable relief. 
In most cases it would be unfit to bottom a decree upon. 

But this case is distinguished by one important circumstance. 
Mr. Murray, the cashier of the bank, swears that the "name of the 
transferee is usually not inserted in the power of attorney, and that 
it is more convenient not to have it inserted." We know that this 
is the commercial usage. It was probably originated by the banks. 
If not, they have countenanced it, and thus brought people to prac- 
tice it. And yet it is a vicious usage, which no considerations of 
convenience are sufficient to justify. Malus urns abolendus est. 

A power of attorney signed, generally sealed and duly delivered, 
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what is it but a finished legal instrument? Who may alter that 
paper writing to the prejudice of another, without incurring liability 
to the charge of forgery ? If commercial usage permit the attor- 
ney to insert the names of Preston & Wagner, and then erase 
them, then insert the name of Wm. Noble, and next erase it, and 
then insert his own name as agent, what other legal instrument may 
not commercial usage tamper with in like manner ? How striking 
an illustration of the badness of this usage we have in this case is 
seen, when we consider that Mrs. Lyon's title to her bank stock is 
made to depend on what may happen to have been inserted without 
her knowledge or consent in a legal instrument, wherein she was 
instructed to leave a blank. 

Issuing her power in blank, implies, say the defendants, her 
intention to pledge her stock to any creditor who should loan money 
to her son. Filling up the blank with the names of Preston & 
Wagner implies, she argues, that the defendants knew she had 
issued it only for the benefit of that particular firm. Erasing 
their names and inserting his own as agent of other creditors, 
says Dr. Denny, makes the transfer under it legal and valid. 
No, she rejoins, you exhausted your power when you inserted Pres- 
ton & Wagner. And out of this forensic game of shuttle-cock and 
battle-door, we are expected to educe the equities of parties that 
shall determine the title to the stock. 

Well, if it must be done, we will say, without intending a prece- 
dent, that Mrs. Lyon having proved her allegation that she trans- 
ferred the stock only to secure Preston & Wagner, is entitled to a 
return of it, seeing that their debt has been fully paid. If it be 
said, that issuing the power in blank was an authority to insert any 
name, it is a sufficient answer that the tame actually inserted was 
in accordance With the truth, and exhausted the authority. 

We feel the more satisfaction with this conclusion, because we 
apprehend the release of Noble in order to make him a witness, dis- 
charged the suretyship of Mrs. Lyon. If the defendants held her 
stock as collateral security for the note of Martin S. Lyon, endorsed 
by Noble, and may enforce a transfer of the stock in payment of 
the. debt, it is too. plain for debate that she would be entitled to the 
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note and the security of Noble as endorser. Yet the defendants 
have released him without her consent. A creditor who receives a 
collateral security from a third party is bound, if he avails himself 
of the collateral, to preserve the original debt, for in equity the 
surety will be entitled to subrogation to it, and to release an indor- 
ser is so to impair the debt as to discharge the surety. 
The decree below is affirmed. 



In the New York Court of Appeals — June Term, 1861. 

MART P. DURANDO, APPELLANT, VS. CHARLES C. P. DURANDO ET AL., 

RESPONDENTS. 

1. It is an inflexible rule that before the widow can be entitled to dower, the 
husband must have been seized, either in fact or law of an estate of inheritance in 
the land during coverture. 

2. Hence, a simple reversion in fee or a vested remainder expectant on an estate 
for life, held or enjoyed by the husband, cannot create an estate of which the 
widow is dowable. 

3. The meaning of the word " purchase," and the Benses in which it is used in the 
law of realty. 

The opinion of the Court was delivered by 

Selden, J. — To entitle a widow to dower, a husband must have 
been seized, either in fact or in law, of an estate of inheritance in 
the land at some time during the coverture. This rule is inflexible. 
When, therefore, the husband had, previous to his death, simply a 
reversion in fee or a vested remainder, expectant upon an estate for 
life, his widow cannot be endowed, as in such a case the husband 
has never had either possession or any present right of possession ; 
he cannot be said to have had a seizure of any sort, either actual 
or legal. It is conceded by the counsel for the appellant, that this 
rule applies where lands descend to the husband, subject to the 
right of dower of the widow of the ancestor ; as if a father die 
intestate, leaving a widow and a son, and the widow is endowed, it 
is not claimed that the widow of the son, in case of his death in the 
lifetime of his father's- widow, could ever be endowed of the lands 
which had been assigned for the d6wer of the latter. But it is 



